4 September 2020

James Stevenson-Wallace
Chief Executive
Electricity Authority
Wellington

By e-mail: UTS@ea.govt.nz, compliance@ea.govt.nz

Dear James,

Cross-submission in relation to the 30 June 2020 UTS
preliminary decision

Ecotricity, Electric Kiwi, Flick Electric, Haast Energy Trading (Haast), Qji Fibre Solutions and Vocus
(the independents) welcome the opportunity to cross-submit in response to the Electricity
Authority’s Preliminary UTS Decision (preliminary decision) of 30 June 2020. We have limited our
cross-submission to matters relevant to whether there was a UTS and the scope and scale of the
UTS.!

The Authority’s preliminary decision is based on fundamentally sound modelling
The Authority is correct that there was a UTS.

There is nothing in any of the submissions which should cause the Authority to reconsider whether
there was a UTS.

We agree with Meridian (circa 2011) that “Participants will lose confidence in the integrity of the
market if prices are divorced from efficient supply-demand conditions and excessively higher than
underlying costs.” [emphasis added]. The Authority’s modelling is appropriately based on this
analytical framework.

The only modelling changes that should be made in response to submissions is correction of the
errors Haast identified as part of the independents’ submission. We do not see any basis for
Meridian’s claim “One error the Authority makes is to overstate the amount of spill that could have
been avoided”. As detailed in our submission, the Authority was conservative in its estimate of spill
and understated the amount of unnecessary spill.

The Haast modelling confirms the Authority modelling is fundamentally sound, but that the UTS
went on for longer (10 November to 16 January) and involved Contact (from 11 November to 28
December).

! For example, Meridian’s commentary on Haast and Electric Kiwi’s ownership structure (“both companies being directly or indirectly
majority-owned by offshore investors based in the United Kingdom”) has no relevance to the question of whether there was a UTS.
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Meridian’s submission helps demonstrate there was a UTS

The evidence we provided that the preliminary decision understated the duration of the UTS is
reinforced by Meridian’s commentary about December versus 3 to 18 December. Meridian’s
submission detailed that the unnecessary spill went on for a longer period than just 3 to 18
December.

The evidence we provided that, viewed in isolation, Contact’s South Island stations caused adverse
outcomes significant enough to constitute a UTS is reinforced and supported by Meridian’s
commentary that Contact was also offering in such a way as to ensure the HVYDC was not
constrained, and “the line between Contact’s and Meridian’s offers is not obvious”.

Meridian criticised the Authority for what it sees as an “Arbitrary distinction between the HVDC and
other transmission constraints”. Meridian claims that: “According to the preliminary decision “the
Authority does not think offers should be used to manage transmission constraints ... However, this
analysis seems to only apply to HVDC transmission constraints ...”

Our submission remedies Meridian’s criticisms by identifying evidence Contact and Meridian
suppressed intra-Island nodal price separation as well as inter-Island nodal price separation.
Adoption of our intra-Island nodal price separation modelling in the final decision would address
Meridian’s criticism.

Meridian claims “the wording in the preliminary report “offering in such a way as to ensure the
HVDC was not constrained” overstates the degree to which Meridian is able to influence the HVDC".
We consider Meridian’s claim to be misleading and incorrect. The Authority does not need to
“pretend ... that offering to avoid price separation across the HVDC would constitute a UTS”. Both
the Authority and Haast modelling provide clear and reasonable evidence Meridian’s trading
conduct resulted in substantial suppression of nodal price differences across the HVDC and between
intra-Island nodes. It is implausible for Meridian to suggest it cannot influence wholesale electricity
prices, given its market power and size relative to the rest of the market.

Meridian also criticised the Authority for “Lack of clarity on what constitutes a UTS”. The final UTS
decision could address Meridian’s criticism by explicitly addressing the question of fault, including
the extent to which market power was used and there was “manipulative or attempted
manipulative trading activity”.2 This is consistent with our submission.

The Meridian submission — commenting on what they see as an arbitrary distinction between
Contact (not in breach) and Meridian (breached the UTS requirements) — reinforces our concern
about the risk of creating a de facto unnecessary spill/monopoly pricing ‘safe harbour’. Meridian
noted “Offer prices somewhere around Contact’s offers do not constitute a UTS, while offer prices
for Meridian’s Waitaki generation do constitute a UTS according to the preliminary decision”; “The
dividing line between offer prices when spilling that do and do not give rise to a UTS must
presumably rest somewhere between the offer prices for Contact’s Clutha generation and offer
prices for Meridian’s Waitaki generation”; and “Some figure between Contact's offers and
Meridian's offers potentially represents an unknown tipping point”.

2 This would also address the issues MDAG raised about the limited explanation in the Authority’s 2 June 2016 High Standard of Trading
Conduct (HSOTC) decision.
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Summary of our views on the UTS submissions

e We agree with Genesis that “the analytical framework the Authority has applied is sound for
the purposes of evaluating whether the circumstances in question constituted a UTS”. Our
submission focused on how the Authority’s analysis could be further bolstered and enhanced.

e The Authority’s modelling can be relied on: Subject to taking into account the modelling issues
raised by Haast, no issues of substance have been raised about the Authority’s modelling. The
Haast modelling contained in the independents’ submission confirms the Authority’s modelling
is fundamentally sound.

o The Authority is correct that there was a UTS: There is nothing in the submissions which should
cause the Authority to resile from its preliminary decision that there was a UTS. Quite the
opposite.

o We agree with NZ Steel that “... the spilling of water for no apparent valid technical reason has
further undermined the creditability [sic] of the spot market”.

e We agree with Mercury that “situations where participants are in a position of market power
and may exploit offers to earn excessive profits ... fundamentally undermine the confidence
and integrity of the wholesale electricity market”.3

e Contact and Meridian were both responsible for causing a UTS: The Meridian submission
contains evidence and reasoning supporting our submission that both Contact and Meridian
were responsible for causing a UTS, for example:

“the line between Contact’s and Meridian’s offers is not obvious”

“It is clear from the preliminary decision that Contact was also [offering in such a way as to ensure the HVDC was
not constrained] “... generators structured their offers to prevent the constraints binding and the consequent
price separation. Contact has told us this is the case, and Meridian’s weekly Perform Reports contain direction to
prevent transmission constraints.” Nevertheless, only Meridian is criticised for this in the preliminary decision.”

“Not only have Meridian and other market participants acted in the same way previously (on multiple occasions),
but so too was Contact over this same period.”

e We agree with Meridian that it would be desirable to provide greater clarity about the
offending conduct: Meridian claimed “The Authority's preliminary decision is so vague and
unclear as to what amounts to a UTS that market participants are left to guess as to whether
their pricing approaches will amount to a UTS or not. The preliminary decision fails to isolate the
specific actions, either alone or in combination, that amount to a UTS”.

We reiterate that the Authority’s investigation would be supported and strengthened by explicit
consideration of the extent to which market power was used, the spilling of water to minimise
price separation constituted “manipulative or attempted manipulative trading activity” and/or
whether unnecessary spill of water simply to raise spot prices by too much or for too long could
breach the UTS provisions. This would address Meridian’s concern about “Lack of clarity on what
constitutes a UTS” in full.

3 Genesis, Mercury, MEUG, Nova and NZ Steel all provided evidence and examples which supported of the preliminary decision. These are
listed in more detail in the Appendix to this submission.
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e Careis needed with consideration of the extent to which consumers and retailers were
hedged against wholesale electricity prices: We agree with Meridian (circa 2011) that “... It is no
answer to say that the risk of high spot prices can be managed in the hedge market” and “It is
misleading to suggest that there will be no cost implications to retail customers” [emphasis
added].* To use Meridian’s burglar analogy,> whether or not the household was insured isn’t a
relevant consideration when assessing the scale of the burglar’s offending or in sentencing.

Consistent with Meridian’s circa 2011 comments, we agree with Nova that “By its actions in
December, in the absence of a response by the Authority, Meridian in effect increased expected
long term average spot prices across the market, and in the Sl in particular. This will have a
direct impact on Sl consumers through a pass through of higher prices by retailers over the long
term, irrespective of whether retailers were hedged in the Sl at the time or not”.

o There are extenuating factors which exacerbate the UTS: It is no defence for Meridian to
suggest that because it considers it has behaved in the same or a similar way in the past the
behaviour should be treated as permissable. Meridian attempts to import words into the UTS
Code provisions by claiming its behaviour was “normal” and “Normal market operation is a UTS
safe harbour that has been disregarded by the Authority”.

e The Undesirable Trading Situation needs to be rectified: We agree with MEUG that “The scale
of the EA’s estimate of over-charging for the 16 days of the preliminary UTS period at
approximately $80 million must make the EA’s consideration of any action to take as both critical
and prompt in order to avoid a repeat of this event”.

e The Authority’s final UTS decision will provide important precedent: We agree with Genesis’
expectation that “... the outcome of this UTS process in the first instance provides some
safeguard against the exercise of unfettered market power by pivotal generators”.

We also agree with Nova that “If Meridian’s offers under those circumstances are regarded as

acceptable, then by extension it could withhold generation capacity and hold Sl prices well
above competing offers at any time, irrespective of the prevailing hydro inflows and storage”.

Only Haast identified modelling issues the Authority should address

None of the other submissions contained technical reports or modelling that raise questions about
the Authority’s modelling.

Meridian makes a number of claims that the Authority’s modelling contains flaws or mistakes but
these are, in our view, unsubstantiated e.g. “There are significant errors in the modelling undertaken
by the Authority. These errors affect the materiality of avoidable spill as well as the Authority’s
modelling of prices and therefore have an impact on the assessment of whether any UTS occurred”.
The High Court position in the Wellington Airport decision (which Meridian’s submissions refer to)
was clear that “Where a proposition is simply asserted ... we give it little or no weight”.®

Y

Meridian claims the Authority’s “reliance upon QWOP rather than actual offers has led to the wrong
conclusion” without really explaining why or how. We can confirm the Haast modelling did not use
QWOP so does not suffer from Meridian’s objection.

4 Meridian, Draft Decision regarding alleged UTS on 26 March 2011 — Cross Submission, 19 May 2011.
® Meridian, Draft Decision regarding alleged UTS on 26 March 2011 — Cross Submission, 19 May 201
© WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC, [11 December 2013], paragraph [1745].
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Meridian claims “the modelling undertaken for the preliminary decision fails to take into account
planned generation outages”. We can confirm the Haast modelling took planned and unplanned
outages into account.

Meridian also claims “Transmission constraints affected generation at both Manapouri and

throughout the Waitaki chain during the period of the allegations”. This is incorrect. The Authority
and Haast modelling both fully take into account real-time transmission constraints.

There were adverse market outcomes for all of December

The distinction Meridian makes between 3 — 18 December and the entire December period simply
reinforces our modelling findings that the UTS went on for longer than 3 — 18 December. The entire
December month captures 55% of the excess spot prices we identified in our modelling, compared
to 43% if only 3 — 18 December is considered. This is shown in a reworking of Tables 1 and 3 from
our submission to include the entire December month.

Table 1*; only Meridian unnecessatily spills water/prices above SRMC’

Entire period: Draft UTS:

10 Nov-16 Jan 1-31 Dec 3-18 Dec
Excess spot prices $87,397,204 $50,455,931 $45,971,014
Excess CO2 released 10,546 tonnes 6,529 tonnes 4,421 tonnes
Reduction in storable NI water 23,613 MWh 15,172 MWh 8,507 MWh

Table 1* normalised on a daily rate basis: only Meridian unnecessarily spills watet/prices above SRMC

Entire period: Draft UTS:

10 Nov-16 Jan 1-31 Dec 3-18 Dec
Excess spot prices $1,304,436 $1,627,611 $3,064,734
Excess CO2 released 157 tonnes 211 tonnes 294 tonnes
Reduction in storable NI water 352 MWh 489 MWh 567 MWh

Table 3* normalised on a daily rate basis: Aggregate impact of unnecessary water spill/prices above
SRMC by all South Island generators®

Entire period: Draft UTS:

10 Nov-16 Jan 1-31 Dec 3-18 Dec
Excess spot prices $176,860,416 $97,960,282 $77,149,648
Excess CO2 released 17,485 tonnes 11,569 tonnes 6,293 tonnes
Reduction in storable NI water 42,530 MWh 28,708 MWh 16,624 MWh

7 Adaption of Table 1 from our submission.
8 Adaption of Table 3 from our submission.
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Table 3*: Aggregate impact of unnecessary water spill/prices above SRMC by all South Island
generators®

Entire period: Draft UTS:

10 Nov-16 Jan 1-31 Dec 3-18 Dec
Excess spot prices $2,639,708 $3,160,009 $5,143,310
Excess CO2 released 261 tonnes 373 tonnes 420 tonnes
Reduction in storable NI water 635 MWh 926 MWh 1,108 MWh

Adopting granular and trading period analysis could be helpful

There may be some merit in Meridian’s view that the Authority should adopt more granular analysis,
including at the trading period level, to help inform the extent to which offer behaviour constituted
a UTS.

By way of illustration, we have done this for Contact. We looked at the impact Contact’s unnecessary
spill had on spot prices on a daily and half-hourly basis and compared this with the ‘UTS threshold’ of
3 — 18 December (see Figures 1 and 2 below). This analysis shows there were a substantial number

of days and half-hour periods where Contact’s impact on spot prices exceeded that of Meridian over
the 3 — 18 December ‘UTS period’ (when the red line is above the blue line). This evidence reinforces

our view Contact was responsible for causing a UTS, in its own right, between 11 November and 28
December.

Figure 1: Comparison of Contact’s impact on daily spot prices versus the preliminary “UTS threshold’

Revenue excess when only MERI or CTCT spill vs. all offer at $0.01

Scenario
CTCT spills (daily avg)

MERI spils (avg through Dec 3-18)

Revenue excess (SMWh)

Date

 Adaption of Table 3 from our submission.
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Figure 2: Comparison of Contact’s impact on half-hourly spot prices versus the preliminary ‘UTS
threshold’

Revenue excess when only MERI or CTCT spill vs. all offer at $0.01

Scenario
CTCT spills (value per trading period)

MERI spills (avg through Dec 3-18)

Revenue excess ($MWh)

Date

Contact’s argument they withheld supply to manage spill gates
needs to be scrutinised

We compared the dispatch of the stations on the Clutha scheme to those modelled when all spilling
reservoirs were offered at $0.01 from 10 November 2019 to 16 January 2020. We found the mean
absolute change in dispatch of Clutha stations was lower when the hydro reservoirs were offered at
$0.01 when spilling. The mean absolute change in dispatch by trading period fell from an actual of
19.7 MW to 17.9 MW when the generation was offered in a way that reflected SRMC. Our modelling
shows Contact's offer strategy led to larger changes in dispatch than if their offers had reflected
costs.

If Contact wanted to reduce the frequency of adjustments at spill gates, they could have used the
must-run dispatch auction to ensure a high and constant dispatch. Or they could have specified low
or zero ramp rates at their plant and periodically increased the ramp rate to allow changes in
dispatch at an acceptable frequency. These actions would be entirely consistent with the Code, if
they reflect genuine constraints on the safe operating capability of their plant. Contact chose to use
neither of these tools but instead withdrew offers from the market and spilled at unnecessarily high
levels which led to suppression of price spreads and increases in prices to Contact’s benefit. It is
difficult to accept this as a coincidence.

If the Authority is minded to accept elements of Contact’s argument regarding spill gates it must

scrutinise the appropriate timeframe the issue existed. Our modelling shows Contact was causing a
UTS through most of November and December. The flood conditions where spill gate challenges

arose may have existed for only several days around the peak flows in early December. In this
context they may cover only a small portion of the UTS period.
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Meridian’s position that it has a right to take advantage of its
market power is untenable

When commenting on the 26 March 2011 Genesis UTS, Meridian stated “It is odd to suggest that
generators with transient market power should have unconstrained ability to take advantage of that
power, or that the resulting price outcomes are an essential feature of an efficient spot market ...” .24

Contrary to its circa 2011 UTS submissions, Meridian is now effectively advocating for operation of
the UTS provisions in a way that “anything goes” and Meridian has unconstrained ability to take
advantage of its market power.

We consider that each of the following Meridian submission statements basically argue Meridian
should be able to profit maximise by taking advantage of its market power. These positions of
Meridian reflect Undesirable Trading Situations if they result in prices that are above costs by “too
much or for too long”:2>

e “Meridian considers its offer strategy to be economically rational behaviour ... there are no
requirements to offer based on costs ... Meridian and other generators have implemented these
tactics for many years.”

o “Spilling and making non-zero price offers is consistent with the normal operation of the
wholesale market”.

e “generation is highly concentrated regionally ... short-term demand responses are very inelastic
at low-to-moderately-high spot prices ... When these features of the spot market are taken into
account, it is very predictable that there are times when offer prices will not fall to the low levels
that might be “expected” despite spill occurring”.

e “._.hydro generators do not offer their generation based on a bottom up assessment of their
costs, they ... are economically rational in seeking to generate high volumes at prices the market
will support ... Commonplace strategies in this regard include ... non-clearing tranches at high
prices during periods of spill ... and ... offering some volumes at a price just below that of the
next available source of generation from a competitor (this is economically rational behaviour
and is to be expected in the New Zealand electricity market ...” [emphasis added].

We agree with Nova that “The SI hydro generators are of course expected to offer their generation
in a way that maximises their revenues from the available water, but it has been widely understood
that no generator should use its market power in a net pivotable situation to hold prices above what
might be considered likely in a competitive market” [emphasis added].

In a similar vein, we agree with Genesis that “Meridian’s dominant position on the South Island
provides the incentive to raise prices over the long term. It is economically rational to act on this
incentive. ... While we note that Meridian’s behaviour is rational ... it does not represent the sort of
market conduct that is acceptable to consumers or other participants” [emphasis added].

24 Meridian, Draft Decision regarding alleged UTS on 26 March 2011 — Cross Submission, 19 May 2011.
25 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [15].
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Meridian’s conduct is wholly inconsistent with workably competitive market outcomes

Meridian’s claims “The offer behaviour of Meridian ... is completely consistent with behaviour in the
workably competitive electricity market”, but their position is entirely at odds with the workably
competitive market outcomes identified in the Wellington Airport decision. The Wellington decision
included both short-term and long-term workable competition outcomes:

e “..outcomes ... are reasonably close to those found in strongly competitive markets. Such
outcomes are summarised in economic terminology by the term “economic efficiency” with its
familiar components: technical efficiency, allocative efficiency and dynamic efficiency. Closely
associated with the idea of efficiency is the condition that prices reflect efficient costs (including
the cost of capital, and thus a reasonable level of profit)”;26

e “prices are not too much or for too long ... above costs”;?”

e “. outcomes include the earning by firms of normal rates of return, and the existence of prices
that reflect such normal rates of return, after covering the firms’ efficient costs”;28

e “ .. the prices ... will provide incentives for efficient investment and for innovation”;?° and

e No market participant exercises or uses “significant market power” 3% or “excessive market
power” 31

The Commission adopted an orthodox and reasonable analytical
framework for determining whether there was a UTS

Meridian is either mistaken or has misrepresented the Authority’s approach to determining whether
there was a UTS claiming “The Authority has watered down that test by transforming it into a test
that looks to whether the market is meeting the Authority's hypothetical and subjective
expectations of a workably (or close to perfectly) competitive market” .32

Similarly, Meridian is either mistaken or has misrepresented the Authority’s preliminary decision in
making the claim “... the Authority is seeking to use the UTS provisions in the Code to impose
optimised market reforms that would hold generators to a perfect competition standard in which
each generator’s offers must be based on short run costs at any given point in time”.

This is not a reasonable interpretation of the Authority’s preliminary decision. The Authority has not
adopted a perfectly competitive market test to determine whether there was a UTS.

It is entirely appropriate for the Authority to make judgements about how far removed market
outcomes need to be from what would be expected in a competitive market to trigger a a UTS. This
is seen, for example, with the Authority preferring $6.35/MWh over the substantially and materially

26 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [14].

27 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [15].

28 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [18].

29 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [20].

30 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [15].

31 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [17].

32 Similarly, the entire Brattle Report appears to be a response to a position that the Authority has not stated that offers should be set at
SRMC. We have accordingly not responded to the Brattle Report as it is not relevant to whether there was a UTS.
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lower SRMC (perfect competition) benchmark of $0.01/MWHh,33 and in its judgement that while
Contact unnecessarily spilled water, based on its modelling at the time, this was not sufficient to
trigger a UTS. It is also reflected in the preliminary decision that the UTS was narrower than its
observation that “Outcomes in the spot market did not match our expectations” for a much longer
period than 3 — 18 December, and this included actions of each of Contact, Genesis and Meridian.

The Authority’s approach reflects there can be a grey area in terms of where workable competition
sits between perfect and imperfect competition, whereas there is a clear ‘bright line’ test for perfect
competition. EPOC in their submission, for example, noted “a standard of “workable” competition ...
unfortunately is difficult to measure or assess and is open to interpretation” and this is why “Perfect
competition, although arguably unattainable in practice, is a computable benchmark against which
market participant behaviour can be assessed”. Adopting competitive market benchmarks provide
an orthodox framework for reviewing market behaviour and outcomes.

The Authority has adopted an orthodox and sound set of parameters to conclude market outcomes
deviated by too much or for too long compared to what should reasonably be expected from a
market that relies on the competitive dynamics of supply and demand to clear and set prices. The
tests the Authority has applied accord with the tests Meridian’s CEO has advocated including that
“Participants will lose confidence in the integrity of the market if prices are divorced from efficient
supply-demand conditions and excessively higher than underlying costs” [emphasis added].34

Meridian is effectively trying to rewrite the UTS Code provisions

Meridian has relied heavily on other ‘Aunt Sally’ arguments that misinterpret or misrepresent the
Authority’s preliminary decision including the claim that the Authority “radically transformed the
UTS test into a question of whether the spot market met the Authority's expectations”.

While Meridian claims that “through this preliminary decision the Authority appears to have
effectively rewritten the established definition of what a UTS is”, in our view it is Meridian who is
effectively seeking to effectively rewrite what a UTS is not the Authority.

Meridian appears to be attempting to import an additional safe harbour that does not exist in the
Code: “Normal market operation is a UTS safe harbour”. The way Meridian is choosing to define
“normal” is novel and includes that if the practice is similar to past behaviour that was not
investigated and/or found to be a UTS then it cannot be found to be part of a UTS in the future.

Meridian similarly also conflates 2 June 2016 by concluding because it involved using offer prices to
management locational price risk, then it somehow follows a UTS decision cannot include
management of locational price risk. It should be clear the preliminary decision was based on a
number of factors which accumulatively were enough to satisfy the threshold for a UTS:

e unnecessary water spill;

e higher spot prices when spot prices should have been low;

e suppression of nodal price separation (transmission constraints did not bind);

33 Regardless, our assessment of the 0.01 and $6.35 offer price benchmarks indicates that the difference between perfect and workably
competitive market outcomes may not materially impact the Authority’s UTS decision in this instance.
34 Meridian, Draft Decision regarding alleged UTS on 26 March 2011 — Cross Submission, 19 May 2011.
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e impact on CO2 emissions (unquantified);

e impact on 2020 North Island spot prices and security of supply (unquantified); and

e “QOverall the outcomes in the spot market did not match our expectations of a power system
with abundant cheap fuel” (emphasis added) and “Cumulatively, these factors describe spot
market outcomes that are far removed from our expectations”.

There is express overlap between the HSOTC and UTS Code provisions, reflected in the fact

behaviour can be in breach of both sets of provisions. It is reasonable and predictable evidence of

conduct (use of offer prices to manage locational price risk) the Authority has previously determined

to bed in breach of the HSOTC rules could form part of its finding of whether the threshold for a UTS

has been meet.

It is Meridian, and not the Authority, that has “misinterpreted and misapplied the UTS test”.

Meridian’s description of the UTS Code provisions in their current submission imports language that
is not found in the UTS Code provisions, for example:

e the UTS Code provisions are a “test [that] has always required aberrant behaviour or a
dysfunctional market”;

e  “qgualitative threshold [is] required by the Code's terms”; and

e “the concept of a UTS [is] an unusual market situation that can be immediately recognised and
requires immediate rectification”.

Sapere’s criticism of the independent peer review is unsound

We do not consider Sapere’s claim that “As prices may never exactly reflect efficient costs, all
markets may constantly be in a UTS, or never in a UTS, under Mr Small’s substitute test” is accurate
or a valid representation of the independent peer review.

Sapere appears to have selectively cited the Wellington Airport decision statement that “Prices in
workably competitive markets may never exactly reflect efficient costs” to support its claims.3> This
sentence in the Wellington Airport decision is immediately followed and clarified by the subsequent
sentence that “But the tendencies in workably competitive markets are towards such returns and
prices”.

Sapere also omitted other important riders to this sentence in the adjacent paragraphs from the
Wellington Airport decision which included that “... outcomes ... are reasonably close to those found
in strongly competitive markets. Such outcomes are summarised in economic terminology by the
term “economic efficiency” ... Closely associated with the idea of efficiency is the condition that
prices reflect efficient costs (including the cost of capital, and thus a reasonable level of profit)”3®
and “prices are not too much or for too long ... above costs” [emphasis added].3”

35 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [19].
36 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [14].
37 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [15].
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It should be clear that Dr Small’s reference to “conduct that is inconsistent with workable
competition” was NOT to prices that don’t “exactly reflect efficient costs”, but to market outcomes

that include, by way of example, prices that “are not too much or for too long ... above costs”.38

Yours sincerely,

Al Yates
Chief Executive
alyates@ecotricity.co.nz

ecotricity
Phillip Anderson
Managing Director
phill@haastenergy.com

Luke Blincoe
Chief Executive
luke.blincoe@electrickiwi.co.nz

Steve O’Connor
Chief Executive Officer
steve.oconnor@flickelectric.co.nz

Terry Skiffington
Chief Operating Officer
terry.skiffington @ojifs.com

o 11
Wil

Beyond the Boundaries

i M
ELecTric €2

®

Quentin Reade
Head of Communications
quentin.reade@vocusgroup.co.nz

38 WELLINGTON INTERNATIONAL AIRPORT LTD & ORS v COMMERCE COMMISSION [2013] NZHC [11 December 2013], paragraph [15].

Haast, OJI + Independent retailers’ UTS preliminary decision cross-submission

Page 17 of 21



TZ 40 8T 98ed uoISSIWQNS-SS04d uoIsap AJeutwijaud s1n ,s49|1e3a] JUBpUAdapU]| + |fO ‘IseeH

751913EW-I930-pUB-10E-2019WW09-93-JO-9€-UOI1095-JO-M3IAS1 /986 T -1E-9010 I 0I-9}-}0-SMalAal /Ad1|0d-pue-uolie|ngai-uoiiadwod/ssaulsng /FusuAo|d W
“pUB-SSaUuISNq/ZU A0S S1q U MMM //:Sd11y 199442 NV @50d.nd uey3 Jayied 109443 YO 3sodind s 3533 Y3 UBSW ||IM YDIYM 10y 9249WWOD) 3Y} JO 9E UOIIIS 0} SIBUBYD pasunouue os|e sey
JUSWIUIBAO0D BY] "UOISN||0D UDaQ 9ABY 0} 943y} JOJ U0NII2dWO0D USSSD| 0 SEM 109443 3Y] Jo asodind ay) Jay1aym Ja11ew 10U S90P 1l YIIYM JapuUn SUOISIA0LD [914eD 10 22UBWWIOD Y Y1IM S|9]|eed aYy) 91eI911a] 9 4

6c 109449 pue asodind yioq
J9pISuod ued Ajuoyiny ayi ,6T0C 49qwad3q 8T 01 € 9yl Sulunp Supjew uoISIIAP S,URIPLISIA
ul Jo3oey Jolew e Jou sem sl JAAH 3Y3, WIed S, uelpluap paidadde Alluoyiny ayi jl Usng

109}49 pue

asodund yjoq Jopisuod ued Ayl uOyiny 3yl e
10Npuod 13yJew 3|geidadde
J0U S| J93eMm Jo ||1ds Auessadauun

1Byl dul| JE3[D B 3Q pP|NOYS 3J3y] e

sanss| |eanoineyag

‘8uiop sem 11 1eYM SI 31 1BY] |BIUSP PUB 19NPUOI 31ewi}SI)| I SIY 18y aA13dadsiad
S11 U9aM13( d1e||1oeA 01 sieadde uelpLId|A ‘UOISSIWIGNS UBIPLIBIA 3yl Jo Suipeal uno uQ YIS
921ud |euoliedo| s1 adeuew 03 Ajddns 3uipjoyylim Ajjeuoijuaiul sem ‘sid4jo SH JO 94Nn3aNJls

3Y31 YSnoJys ‘ueipLIsp 1BY} UOISN[DUOD WIIBLUI S AlIOYINY 9yl Ylim 9348e apn, s 9o1d uolnesedas a21id ploae

|euolledo| sy uideuew sem uelplidA eyl Suipuly Ajuoyiny ayi syaoddns uoissiugns SI1S9UsH

01 SulAJ} Y10Q 9J9M UBIPIDIA PUE 10BIUOD) e

* ,93eu03s
pue smojjul oapAy Suijienasd sy Jo aA0adsaLIl ‘Swiy Aue e s19)40 Suiadwod anoge

Asenuer
9T pue JaqWIAON QT uaamiaq (3uidlid

Ajodo3i|o 1o Ajodouow) 3uo| 00} 40} pue
yonw 003 Aq JINYS POPOIIXD SI9J0 JlUd e
Yoeaiq 310SH/SLN
e SuluIWI919p 10} SUOIIRIDPISUOI JUBAD|DY

[19M s2214d |S ploy pue Ajoedes uojiesausasd pjoyyym pjnod 11 uoisuaixs Aq usayy ‘sjqeidadde
se papJedaJ 2Je S9OURISWNIIID SOY] JAPUN SID440 S,UBIPLIDIA 4, 38Y} BAON YUM 23138 3\

si2)1ew 3say} uo Aes 03 pey si1a3Hwqgns JaYylo 18y

:s1010e} 953Y3 3sulese suolssILgNS S1N J2Y10 3yl PaJapIsuod aAeY 3\ "JUNOJIE 03Ul UdXe] 3q P|Noys
1ey3 sJo1oey (SuneSiniw ‘@aualajul Ag ‘pue) Suirenuaixa Aue aJe 319yl JaYiaym pue ‘SSW0dIN0 |BIUSWUOIIAUS PUB 19)Jew ay3 ‘SaNnss] 10Npuod Jo [eJnoireyaq
JapIsuod pjnoys AlJoyiny ayi ‘S1n aY1 Jo 9|eds pue 2dods ay3 pue ‘1N e Uaa( sey 343y} 10U JO J3YIdYyMm Suissasse Uaym eyl pajielap uoissiwgns JnQ

Yyoeaiq JLOSH/SLN e Suluiwialap
10} SUOIIEIDPISUOD JUBAD|DJ PAIJIIUSPI [93]1S ZN PuUe BAON ‘DNIIA ‘AIndJdIA “‘sisauan :xipuaddy



1740 6T 98ed

UoISSIWQNS-SS0JD uoisidap Aseutwiiaad s1n s4aj1e334 JUspuadapul + |0 ‘IseeH

"S9WO021N0 19)Jew se

[|]9M SE wJey |EIJUSWUOIIAUS JUNOJJE 01Ul 3 E1 P|noYs ALIoYIny ay3 91eJd1d4 dM ‘SBW0I1N0
[E3IUSWUOIIAUD pue AWOU0ID SUOISSIWD MO| B UO SN20J J18331e4]S paseaJdul s, Ayuoyiny

9y} U3AID *,,2310WaJ 00}, ‘palydadsun 13| SUOSeaJ 4o} ‘sem yul| 3y3 eyl Ajuo ,suoissiwa

sed asnoyuaau3 ul asealou] ue pasned 3uljids ,Asessaosauun,,, s1 Ausp Jou pip uelplISIA
"UOI1eJ2UIS |PWIY] SJ0W SUBDW UOI1BIBUDS 0JPAY SS3| 1BY1 dUl| 10341p pUB JE3|d B S 943y

$9214d j0ds pue|s| yuonN pue ‘Ajddns jo
A3an23s pue|s| yuoN uo s1oedwi Alepuodas e

payoledsip sem |ewJay}
pue oJpAy puej|s| y1oN yonw ool/yoiedsip
oJ4pAy pue|s| yinos ydnous jou :uoljesauasd
A112143039]3 JO ydledsip JuaIdIyaUI SEM BIBY] e

' Hodau

uolsidap Aseuiwijaad ayj ul paiiauspl sAep 9T ayl Joj 000‘056S$ Pa81eYI-19A0 U Sey |991S
ZN ‘sisAjeue s 73 ay3 uo paseg,, 1ey3 a1ewilsa ‘ajdwexa 4oy} ‘9315 ZN °,S.LN Ou ud3q 39y} pey
921d 11un 3yl sawil §'T punouJe e ‘uieSe 1eyl 921M] 1SOW|E SIBWNSU0d pagpayun pue|s| yinos
pue SN ou ud3aq aJ4ay} pey sad14d 10ds Jun ay3 2IMm] 3sow e pied siawnsuod pagpayun
pue|s| yuonN ‘3ulsad3els si spue|si yzoq ui posad s1n pasda||e ayl Sulinp siaseyaund 1ayJew
j0ds 40} SuiSseyd-i1ano a3esane pajewilsa ayl jo apniyuew ay],, PaIUSWIWOI OS[e HNIIN

"SM3IA S1N TTOT 8212 S,UBIPUSIA YHm pausije %00T s! uolisod

S,eAON ,10U JO awll 8yl 1e |S 8yl ul padpay aJaMm SJa|lelal JaYlaym JO aAI10adsaudl ‘Wia)

3uo| ay3 4ano0 si9|ie1ad Aq sao1ud uaysiy 4o y3nouys ssed e y3nouayi s1Iawnsuod |S uo pedwl
10341p B 9ARY [|IM SIY] “Jejndilied Ul |S 3Y3 Ul pue ‘19yJew ay3 ssoJde saolud jods a8esane

w91 Suo| paldadxa paseaudul 109449 ul uelpa|A ‘Aldoyiny syl Aq asuodsau e Jo aduasqe

9Y3 Ul 4aqwiadaq ul suoilde sy Ag, 18yl BAON YHM 33438 oM ‘SMIIA S, AINJU3IA Y1M JU1SISUOD

- A9ddew A1d141039|9 sjesajoym ayy Jo Auu8alul pue
9JUIPIIUOI BY3 aulwadpun Ajjeuswepuny = s11j04d SAISS9IXD UJed 0] S840 Hojdxa Aew pue
Jamod 319yJew jo uoiyisod e uj ase syuedpipied aiaym suoireniis, 1eyl Aindisjn yim aa.3e apn

8uo| 003 40}
pue yonw 003 Aq pasies a1om sao1ud 10ds e

. Ajdde pjnoys
S.LN Y1 yd1ym ui porsad ay3 JO JUBWISSDSSE SI Ul SAIIBAIDSUOD 1BYMAWOS Uaaq sey Aluoyiny
ay3 ‘SuiylAue §| '1sngqod aq 01 SisAjeue sy 4o pasnh yJomawed) 9yl 18yl Spuly BAON,, :BAON

9AI}BAIDSUOD S| S1N 3Y3 Ag pasned
wJey ayj Jo 3jewnnsa s AlJoyIny ayl e

S1N TTOC Y248\ 9¢ ay3 ueyl
apnyuSew Jo JapJo J33eaJs e Jo S| 3Npuod
S,UBIPLISIA pue 10eIU0) jo edwiayl e

S|EJUBWIUOIIAUD PUE 13)JeW SISIINAPY

si9)1ew 3say} uo Aes 0} pey si1a3Hwqgns J3Yy1o0 18y

yoeaiq JLOSH/SLN
e SuluIWJ9313p 10} SUOIIBISPISUOD JUBAI|DY




12 40 0z °8ed

UoISSIWQNS-SS0JD uoisidap Aseutwiiaad s1n s4aj1e334 JUspuadapul + |0 ‘IseeH

*,.V3 @2Y1 Aq Ajsnoinaid pasies suiaduod

9y3 01 91ep 01 uelpl3A Aq yoeoudde JusjeAiquie 3yl JOPISUOD 0} SPABU JUIAS SIY} JO Jeadal

e PIOAE 0} UOIE,, 1Byl DNIIN YHM 92436 0S|e 9\ °,19)4ew 3|eS3|OYM Y3 U] 9dUdPIHU0d 419y}
ul syuedpipied Auew Aq uoisoua Jayng 03 3uiingliiuod Joloey Jueyodwi ue S| siyy,, pue
eadau 03 Jou Auedwod ay3 pausem sey 3 9yl Jnoianeyaq Jolud o 1eadal e s| porsad uoispap
S1n Adeutwiaad ay3 Sulanp anoiaeyaq 43440 s,A319u3 uelplIs|Al,, 1eyl palou NI ‘Alejiwis

*A893e41s 9oe|dUuOWWIOD

e sl ||ids jo sporsad Sulanp sa214d y31y 1e sayosueuy 3ulies|d-uou,, pue ,6T0T 19qWad3Q
Sulnp s134J0 UM 1U35ISU0I Ajpeouq 949M 33eIDAR UO S19140 949Yym sJedA g 1se| 9y}

JaA0 ||1ds 1Bje)Nd 40 SaduUe)sul Jo 98ued B Salj13udp! Os|e uoisap Aseujwiaid umo s Ajuoyiny
9yl,, 1eY1 ‘@jdwexa 40} ‘pPa1ou YdIYM UuoISSIwgns uelplialn 8yl Ag pawijuod si siyl

- uonesdisanul

D1OSH pue uoisiaap S1N 3yl Yyioq ul uelplia| isutede ydiam pinoys ujosuo Jo/pue

paleadad SI 30NpuUOd S,UBIPUIBIA SI3PISUOI AJluoYlny 3yl JUSIXS 3y} O], pue ,passaippe

9q p|noys yaiym anoiaeyaq jo usalled 3uioduo ue aq 03 sieadde 243y}, pa1oU uUOISSIWIANS UINO

Alioyiny sy Aq sSutusem
paJoud| aney 03 sieadde uelplUIIA e

passaJppe g 03 SPaau 18y} JNoIABYS(
Jo widned Sujo8uo ue aq 0} sueadde auay] e

siojoe} Bunen u9lx3

dwI} dwes ay3 3e Ja1em 3ul|jids
Ajluessadauun uelplIs|n pue 19e3uo)
Aq 9s10M spew 2JaM SBWO02IN0 Y| e

", S$4awnsuod pua

01 Y3noJ4yl moj|4 01 pa3dadxa 9 ued S3S0d pasealdu] 3sayi Aj@lewiyjn "wayy wodj 3uiyjold
9501 pue S$1502 PaseaJdul Japun Suliaj4ns 9soy] :1934ew J311-0M], e JO Juswdo|aAap

9y3 ul 3uiynsaJ ‘siojesauad sjgemauad Ajpueujwopald 4o Ajjoym aue eyl syuedidipied 1oy
suled ||ejpuim 3onpoJd S350 UOQgJed PAseadU| "1 Jew d|esajoym ay3 ssooe Ajjenba 1sajiuew
10U Op S1S02 9S3Y |, 3Byl SUOISSIWD uogJed uo edwi ayl pue ,6T0Z Joqwadag Sulnp
Ajuessadauun, ues 1eyl uonesauasd |ewssayl padij-|eo),, 01 UOIIe[DJ Ul JUSWWOI SISDUIH YIM
9343e 9\ "UBIPLIBIAl PaM4BUS(Q 1ONPUOD S1N 3yl Aq pasned a1am jey] SUoISSIWS uogJed ay |

1UN0J2E 01U| U3 Ee] 3 P|NOYS SIIINOS3
92JeJS JO 9)SEM pUE S}SOJ [BJUSWUOIIAUT o

1Uno2de 01Ul Ude)
3q p|noys adueualulew HJAH 020z Suunp

si9)1ew 3say} uo Aes 0} pey si1a3Hwqgns J3Yy1o0 18y

yoeaiq JLOSH/SLN
e SuluIWJ9313p 10} SUOIIBISPISUOD JUBAI|DY




T2 40 17 9@8ed UOISSIWANS-SS0Jd uoisidap Ateutwijaid SN ,sJ4ajie1al Juapuadapul + |0 ‘AseeH

" Buipeajsiw Jo as|e} si uoljejuasatdal ayl Jayieym jo
9A11Dadsa.l ‘UoleIuasaIdal BY) Jo) SPUN0IS 9|qeUOSea. SARY ‘SpeW S| UoleIUaSsaIdal Byl UayM Jou saop uoleluasaldal ayy Sujew uosiad ay) JI paleilueISqnsuN S| uoleluasaldal v, 19y Sulped] Jied sy Japun ,,

*,,S92UBISWNJUID BY] J9pUN 39S 01 P1IadXa aAeY
Aew Ajuoyiny ayi 3eym yum auj| ul Ajg1s|dwond jou [sem] Ajjernualod * uolisanb uj porad ay3
JOA0 JNOoIARYI(,, S} JUSWISPIIMOUNIE SISDUDD YHM A]JeIS SISEJIU0D UOoIISOd UBIPLISIAl 8YL

-, uoisipap Aseujwijaad s,Ajldoyiny ayi Ui sa4nSi pue SJUSWWOD 3y}

Jo Suiodausiw ay3 g 01 asned [eaJ 3y} 399dsns am (Uaaq Sey 43yl SA31[Sd J0U OP 3M pue)
Sjuswaguelle 19)Jew JUa44Nd Ul 3JUBPIJUOI JO SSO| Aue Uaaq Sey aJay) JUaIxa 3yl 0], pue
,SWIe[D 9say3} JO S1JaW ay3 Jo ssajpJedal ‘@auapljuod Suipoda pue 10323s 3y} Ul 1snai Supnpal
uoiisanb ojul pajjed Ajjuelsuod s| 1yJew A11214109]9 puejeaz M3N aY3 Jo uoireindal ay3, 1eyl
uonisod ay3 aye} 01 USSOYD SeY UBIPIBIAl ‘SUOIIDE UMO S o) Alljigisuodsal Sujel Jo pealsu|

'9q Aew sjuswanosdwi 3soy3 1eym

91B1S J0U S0P UBIPUIBIA *,22JN0S3J 3|gEMIUDJ SNOIJ3Id B SB J91eM JO 3Sh 9Y3 SSIWIXEW DM SJNJ20 ||1dS SS9IX3 JO SaYJeauq aJniny
9JNSUD 0} SIUSAS 34N1NJ 104 AW ||IM pue ued uelplIaA 1Yl SUSWIA0Id W] SWOS aJe aJayl,, OU 3JNsSus 0} SUOI}de |elpawal JO DNPUOI

JuswWale)s ay3 sem Suoum 3uiylAue pip Aayl Suidpajmoude 03 $333 uelplISIAl 1S3S0|D BYL |njwJey Jo uolISSiwpe ou Usaq sey a4ayl e
19Npuod

SuipeJl sy 1noge y,suolejussaidal
pajenpueisgnsun pue 3uipeajsiw Ajjeinualod
Aue junodde ojuj 3ye} pjnoys Aloyiny ayl e

Yoeaiq JLOSH/SLN
si9)lew 3say} uo Aes 03 pey si1a3Hwqgns J3Yy1o 18y e SujuIwJ913p J0} SUOIIBIIPISUOI JUBAD|DY




