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DELIVERED

APPEAL AGAINST ELECTRICITY AUTHORITY'S DECISION THAT A UTS DEVELOPED ON
26 MARCH 2011

1.

2.

We act for Bay of Plenty Energy Limited and Todd Energy Limited (Appellants).

We have today filed in the High Court at Wellington a notice of appeal pursuant to section 64 of the
Electricity Industry Act 2010 appealing the Electricity Authority’s decision that an undesirable trading
situation developed on 26 March 2011 (the UTS Decision).

Under High Court Rule 20.6(1)(b) the Appellants are required to file a copy of the notice of appeal in
the administrative office of the Authority. A copy of the notice of appeal is therefore enclosed in
accordance with that Rule.

The High Court Rules also require the Appellants to setve a copy of the notice of appeal on every other
party “directly affected” by the appeal. Also enclosed is a memorandum of counsel for the Appellants
to the High Court which sets out the steps the Appellants are taking to ensure relevant parties are
notified of the fact of the appeal and receive a copy of the notice of appeal, and seeking a fixture to
obtain any necessary procedural directions.

Given its position and role both in relation to UTS Decision itself, and in overseeing the industry, the
Appellants would welcome the Authority’s input as to whether there are other parties the Authority
considers should receive a copy of the notice appeal and/or if there are further steps the Appellants
should be taking to ensure relevant parties are sufficiently notified. It may be that the Authority itself
could assist in ensuring the notice is adequately brought to relevant parties’ attention.

Please direct any comments either to counsel for the Appellants (as set out in this letter) or via the filing
of a memorandum with the High Court.

Yours faithfully
IZARD WESTON

p—

df?:;_..ﬂ#f.__,,_.
ony Stevens

Partner

PS We have also enclosed a copy of the notice of date of case management conference

Encl
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Sarah Bacon, LL.B
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ultants: Dan Stevenson, M. A, (Cantab) Grays Inn
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NOTICE OF DATE OF CASE MANAGEMENT CONFERENCE FOR APPEAL
(IN PERSON)

Tony (Antony) Maxwell Stevens
Izard Weston

P O Box 5348

Lambton Quay

Wellington

DATE: 13 July 2011 TRACK: Swift HC - Appeals
REFERENCE NO: CIV-2011-485-001371

CASE NAME: Bay of Plenty Energy Limited

Take notice that a Case Management Conference will be held on this appeal as follows:
Date: Monday 25th day of July 2011 at 10.00 AM
Place: High Court, Wellington HC, Courtroom 4

Please note the list of standard directions for appeals and the other information and requirements
set out on the back of this notice.

Notification to other parties
You must give notice of the date and time of this conference to everyone who has been, or is to be,

served with a copy of the notice of appeal or originating application. You should ensure that the
appeal is served without delay, and in good time before the conference.

Conference memorandum

Unless excused by the Court, you must, not later than 2 working days before the case management
conference being the Wednesday 21st July 2011 file and serve a joint memorandum or your own
memorandum (see reverse for details). Please note the standard directions require that proposed
timetables run forwards from the conference date, and not backwards from the date of hearing
(whether fixed or prospective).

Cancellation of conference

The Court may cancel the case management conference if, after reading memoranda, the Court is
satisfied that all orders sought can be made by consent, and the attendance of counsel is not required.
You are required to attend unless notified by the Court that the conference is cancelled.

If you have any queries please contact Julie Pereira, (04) 914 3604, Julie.Pereira@justice.govt.nz.

Julie Pereira
Deputy Registrar

Copy to:

High Court
2 Molesworth Street , Wellington 6011, Box 1091, Wellington 6140, New Zealand

Telephone: (04) 914 3600 Fax: (04) 914 3603
Cl0231_Notice_of_Date_of _Case_Management_Conference_for_Appeal (In Person)



CONFERENCE INFORMATION AND REQUIREMENTS

ATTENDANCE

The attendance of counsel instructed to appear in the case, or of the solicitor responsible for the case,
is required. The parties may attend the conference but are not required to do so unless
unrepresented by counsel.

In Courts other Auckland, Wellington and Christchurch, it may be necessary for the case management
conference to be conducted by telephone. If this is the case, you will be advised. In such case,
please ensure that you notify the Court of your appropriate contact details.

CONFERENCE MEMORANDUM - r.7.5 (3) - (5)

Unless excused by the Court, you must, not later than 2 working days before the case management

conference file a joint memorandum or your own memorandum. Any memorandum must —

(a) estimate the time required for the hearing; and

(b) suggest the costs category for the appeal for the purpose of rule 14.3 and, where applicable,
for the purpose of rule 20.13; and

(c) advise if any party has been granted legal aid under the Legal Services Act 2000 or has
applied for legal aid and is awaiting a decision; and

(d) if a full Court is sought, set out the reasons for that; and

(e) in the case of an appeal under Part 20, specify any directions in Schedule 6 (see below) that
should be deleted or modified, and why; and

(f) in the case of an appeal under Part 26, specify any directions in Schedule 6 that would be

appropriate for the appeal, and

(9) set out any additional directions sought, and why.

You may file this memorandum by facsimile.

Schedule 6 - Standard directions for appeals

1 The appeal will be heard (at [time] on [date]) [or] (at a time and date to be allocated by the

Registrar).

2 The time for the hearing is estimated to be [half days or days].

3 The appeal is categorised as a category [type] proceeding forthe purposes of rule 14.3.

4 The appellant must pay security in the sum of amount ($) not later than 10 working days after
the conference.

5 Unless detailed and specific points on appeal have been included in the notice of appeal, the

appellant must file and serve, not later than 10 working days after the conference, points on
appeal that clearly state the issues on appeal.

6 If the appeal involves a significant issue under the New Zealand Bill of Rights Act 1990, or an
issue affecting New Zealand's international obligations or the Crown’s obligations under the
Treaty of Waitangi, or an issue arising in the appeal is otherwise of significant public interest,
the Judge may direct that the SolicitorGeneral be served with the notice of appeal, and with
documents subsequently filed in the appeal.

7 The appellant must file and serve, not later than 20 working days after the conference, a
common bundle of paginated and indexed copies of all relevant documents, including, if
applicable,—

(a) the reasons for the decision; and

(b) the sealed order or judgment appealed from; and

(c) the pleadings; and

(d) the statements of evidence or affidavits; and

(e) the exhibits; and

() the notes of evidence, to the extent that they are relevant to the issues on appeal.
8 If a party insists on including a document in the common bundle even though another party

objects to its inclusion on the ground that it is unnecessary or irrelevant, the objection must be
recorded for the purpose of any award of costs relating to the inclusion of the document.

9 The appellant must file and serve, no later than 25 working days after the conference,—
(a) the appellant’'s submissions; and
(b) chronology (if relevant).
10 The appellant’s submissions must contain—
(a) references to any specific passages in the evidence that the appellant will refer to at

the hearing; and



11

12

13
14

(b) a list of the names and correct citations of any authorities mentioned.

The respondent must file and serve, not later than 30 working days after the conference,—
(a) submissions that meet the requirements set out in clause 10; and

(b) if the respondent disagrees with the appellant's chronology, a separate chronology
noting areas of disagreement.

The appellant must prepare a bundle of any authorities referred to in the submissions provided
in accordance with clauses 9 and 11 that the appellant or the respondent considers ought to
be produced to the court. The bundle may be produced at the hearing of the appeal or filed
before the appeal is heard.

If the appeal is to be heard by a single Judge, 1 copy of each document must be filed.

If the appeal is to be heard by a full court, 2 copies of each document must be filed.
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DUPLICATE

CIV-201/ -485- 137

In the High Court of New Zealand

Wellington Registry CIv

Under Section 64 of the Electricity Industry Act 2010

In the matter of an appeal of a decision of the Electricity Authority

In Re Bay of Plenty Energy Limited, a company duly registered under

the Companies Act 1993 carrying on business as an electricity
provider and having its registered offices at Level 15, The Todd
Building, 95 Customhouse Quay, Wellington.

First Appellant

And Todd Energy Limited, a company duly registered under the
Companies Act 1993 carrying on business as an energy provider and
having its registered offices at Level 15, The Todd Building, 95
Customhouse Quay, Wellington.

Second Appellant

Notice of appeal against the decision of the Electricity Authority that an Undesirable
Trading Situation occurred on 26 March 2011

Dated: 13t day of July 2011

Event date: To be advised

IZARDWESTON Solicitors
L AWYERS LCVEIB

89 The Terrace

WELLINGTON

PO Box 5348

DX: SP27002, Railway Station

Phone: +64 (4) 473 9447

Fax: +64 (4) 473 4457

Contact solicitors: Tony Stevens/Joanne Verbiesen



TAKE NOTICE that the appellant appeals against parts of the Electricity Authority’s
(Authority) decision (or purported decision) regarding an alleged Undesirable Trading Situation
(UTS) on 26 March 2011 that are referred to in paragraphs (i) and (i) below (the UTS
Findings). The decision is the Authority’s decision published on 15 June 2011 (15 June UTS
Decision) and/or the material parts of the decision which were repeated in the Authority’s 4
July 2011 decision (4 July UTS Decision). Copies of the 15 June UTS Decision and the 4 July
UTS Decision are attached.

®

(if)

‘The Authority’s findings that the events on 26 March 2011 satisfy the definition of a
UTS under Parts 1 and 5 of the Electricity Industry Participation Code 2010 (the
Code); and

the Authority’s findings that in the circumstances it had the power pursuant to clause
5.2 of the Code to correct the UTS by a regulatory intervention revising prices in the
wholesale market for electricity.

UPON THE GROUNDS THAT:

1.

The first and second appellants:

1.1

1.2

1.3

are industry participants in the wholesale electricity market and are materially
affected by the UTS Findings;

provided submissions (the first appellant through its parent company, the
second appellant) in relation to the UTS Findings and were parties to the
process by which the UTS Findings were made and provided information to
the Authority on request; and

will be directly affected by any remedy as to price arising from the UTS
Findings.

The 15 June UTS Decision and the 4 July UTS Decision were purportedly taken on
behalf the Authority by the “UTS Committee” pursuant to Patt 5 of the Code.

The Authority erred in law in making the UTS Findings:

3.1

It failed to propetly identify the “contingency or event” said to comprise the
UTS.

It wrongly concluded (so far as it actually so concluded) that any such
contingency or event threatens, or may threaten, trading on the wholesale
market for electricity. In particular by:

3.21  applying the wrong legal test and/or misdirecting itself by:

(a) failing to recognise (and apply) the high threshold that applies
to the UTS definition, such that only “abnormal” or
extraordinary contingencies or events could constitute a UTS,
given that:

(1) the serious nature of the examples identified in the
UTS definition in part () afford context and guidance
as to the proper interpretation of the UTS definition
as a whole;



(i) the Authority correctly determined that a UTS must
be a contingency or event outside of the “normal
operation of the wholesale market for clectricity”

(paragraph [16]).!

(b) the Authority failed to confine its considerations to serious
threats to the “wholesale market” itself (which market
includes market participants but not those trading with market
participants);

(c) it concluded in its analysis that “the indications are that, if the
high market prices of 26 March 2011 are allowed to stand
[which the UTS Findings confirm is not a UTS in itself —
paragraph [127]], the reputation of the wholesale market may
be damaged to the point where trading on the market may be
threatened”: paragraph [152];

322 reaching a decision that was so unsupportable and/or so clearly
untenable on the facts, and/or on the basis of the Authority’s findings
on the facts, as to amount to an error of law:

Particulars

) by finding that a combination of normal market
events arising in combination amounted to a UTS,
and an abnormal event, notwithstanding that the
contingency or event (so far as it can be ascertained)
involved management of price risk caused by
constraints on the national grid that are inherent in
the normal operation of the market, and that the
normal hedge and other price risk management
options were available;

(i) by failing to take into account that a number of
participants appropriately managed their risk and that
trading and settlement has continued;

3.3 The Authority wrongly concluded (so far as it actually so concluded) that any
such contingency or event would, or would be likely to, preclude the
maintenance of orderly trading or proper settlement of trades. In particular it
erred by:

331  applying the wrong legal test and/or misdirecting itself by:

(a) failing to recognise the high threshold as particularised in
3.2.1(a);
(b) not applying the correct test in the UTS Findings analysis or in

its conclusion of its analysis that (in addition to, and based on,
the equivocal conclusion at 3.2.1(c)) “the adverse impact on
some parties may preclude the maintenance of orderly trading
or the proper settlement of trades™: paragraph [152]; and/or

! All references to paragraph [x] are to paragraphs in the 15 June UTS Decision unless otherwise stated.
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3.3.2  reaching a decision unsupportable or clearly untenable on the facts as
particularised in 3.2.2 and 3.2.2(i) above, and in particular failing to
provide any analysis or conclusions as to whether the contingency or
event would or would be likely to have the effect of preventing
continued orderly trading and settlement of trades.

The Authority wrongly concluded (so far as it actually so concluded) that any
such contingency or event in the reasonable opinion of the Authority could not
successfully be resolved by any other mechanism available under the Code. In
particular it erred by:

3.41  applying the wrong legal test and/or misdirecting itself by:

(a) failing to recognise the high threshold as particularised in
3.2.1(a) above;

(b) failing to apply the correct test in the UTS Findings analysis in
that it simply concluded that “The UTS Committee’s view is
that there are no other mechanism available under the Code to
resolve the event” without:

(1) referring to or considering any other possible
mechanisms under the Code;

(i) referring to or considering its statutory powers and
obligations in accordance with section 42(2)(c) and
42(g) of the Electricity Industry Act 2010 (Act); or

(iif) forming a reasonable opinion on the basis of such
considerations as to whether any identifiable
contingency or event could successfully be resolved

by any other such mechanism,

342 reaching a decision unsupportable or clearly untenable on the facts as
particularised in 3.2.2 and 3.2.2(ii) above.

The Authority wrongly concluded (so far as it actually so concluded) that any
such contingency or event was an undesirable practice. In particular by:

3.5.1  conflating “undesirable trading practice” with the UTS definition;

352  applying the wrong legal test and/or misdirecting itself by:

(a) failing to recognise the high threshold as particularised in 3.2.1
above;
(b) concluding that “the exceptionally high interim prices on 26

March 2011 are the result of a squeeze, which is an
undesirable trading practice, rather than an underlying supply-
demand imbalance” (paragraph [155]), in that:

(1) it failed to recognise that an “undesirable practice”
would involve  abnormal or extraordinary
contingencies ot events; and
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(i) it applied a definition of a “squeeze” that did not
involve any element of manipulative trading;

3.5.3  reaching a decision unsupportable ot cleatly untenable on the facts as
particularised in 3.2.2, 3.2.2(i) and 3.2.2(ii) above, and in particular by
finding an “undesirable practice” arose as a result of a “squeeze”
notwithstanding that, and having determined that:

(a) there was no manipulative or attempted manipulate trading
(paragraph [106]) or misleading or deceptive ot likely to
mislead or deceive conduct (paragraph [117]) and that Genesis
Power Ltd’s (Genesis) offer strategy was consistent with
managing its own risk position; and

(b) opportunities existed within the market to seek price hedges
from at least two patties and/or to take other steps to reduce
spot market exposure;

The Authority wrongly concluded (so far as it actually so concluded) that any
such contingency or event was an exceptional or unforeseen circumstance that
is at variance with, or that threatens or may threaten, generally accepted
principles of trading or the public interest. In particular by:

3.6.1  applying the wrong legal test and/or misdirecting itself by:
(a) failing as particulatised in 3.2.1(a) above;

(b) failing to provide any analysis but simply repeating elements
of the test in concluding that the events (in addition to, and
based on, the conclusion at 3.5.1(b) above) “resulted in an
exceptional and unforeseen circumstance that threatened, or
may have threatened, generally accepted principles of trading
and the public interest”, without any consideration of what
those generally accepted principles or the relevant public
interest involved, or what threat was posed; and/or

3.6.2  reaching a decision unsupportable or clearly untenable on the facts as
particularised in 3.2.2, 3.2.2() and 3.2.2(ii) above; and

The Authority generally (and in addition to the preceding points) reached a
decision that was so unsupportable and/or so clearly untenable on the facts,
and/or on the basis of the Authority’s findings on the facts, as to amount to an
error of law, including in particular by:

3.7.1  concluding that any price signal failure is a UTS;

3.7.2  concluding or effectively concluding that the market would not have
been forewarned notwithstanding that:

(a) the possibility of scarcity was signalled by Transpower’s
planned outage;

(b) Genesis’ public offer price signalled high demand;



3.8

3.7.3

3.74

(¢) prices at the level offered by Genesis had been forecast on 25
March 2011;
(d) at least some hedge cover was available and was actually

sought and offered; and
(e) at least one market participant took steps to reduce demand;

finding that a combination of normal market events atising in
combination amounted to a UTS;

finding that a price directive remedy that would be available if there
was a UTS would enhance hedge market operations when:

(a) the hedge market is a mechanism to assist wholesale market
participants to manage price risks (including any price risk that
arose on 26 March 2011); and

(b) it would undermine both supply and demand in the hedge
market if a market price (or some market prices) were
retrospectively “smoothed” by the Authority.

The Authority misinterpreted the proper scope of its power, and as a
consequence acted unlawfully or for a purpose other than that for which its
powers provide, by:

3.8.1

3.8.2

3.8.3

3.8.4

using the potential availability of the remedy identified in paragraph
[185] to complete a trade at a specified price (and thereby
retrospectively to cap a one-off series of trades) to inform or dictate its
approach to whether there was a UTS;

determining that in the circumstances it had the power
(notwithstanding and in effect contrary to, the Authority’s finding that
high prices are not to be regarded per se as a UTS (paragraph [127]) to:

@ smooth what it considered to be an exceptional price;

(i) use the UTS regime to introduce an unheralded
market factor whereby the regulator would ot might
smooth “exceptionally high prices” unless: (a) they
resulted from a genuine scarcity; and (b) high offer
prices were well signalled in advance - neither of
which was defined.

determining that in the circumstances it had the power to protect
those who elected to take spot market price risk and who did not
protect their position by hedging and/or otherwise managing their
risk (including protecting some who were not directly involved and
were not wholesale electricity market participants), at the expense of
those who did;

proceeding contrary to the Authority’s statutory objective pursuant to
section 15 of the Act to promote competition in, reliable supply by,



and the efficient operation of, the electricity industry for the long-term
benefit of consumers;

3.8.5  proceeding contrary to the Authority’s statutory objectives pursuant to
section 42(2) of the Act to:

()  provide “mechanisms™ to “help wholesale market participants”
[themselves] to manage price tisks caused by constraints on the
national grid; and

(i)  facilitate or provide an active market for trading financial
hedge contracts for electricity; and

3.8.6 failing to address any issues it had arising out of events on 26 March
2011 pursuant to the Authority’s statutory objectives (as set out in
3.8.5 and 3.8.6 above).

4. It is in the interests of justice that this Court should grant relief reversing and declaring
void the UTS Findings and all subsequent steps relying directly or indirectly on the UTS
Findings.

RELIEF SOUGHT

(a) that the UTS Findings be reversed and declared null and void,;

(b) that any consequential effects of the UTS Findings be reversed and/or declared null
and void and/or orders made to ensure settlement as would have occurred if there had
been no UTS; and

() such other relief that the Court thinks just.

This application is made in reliance on sections 7, 64 and 66 of the Act, Part 5 of the Code and
the Part 20 of the High Court Rules.

DATED this 13t day of July 2011

Tony Stevens/Joanne Verbiesen
Solicitors for appellant

TO: The Registrar, High Court, Wellington
AND TO: Electricity Authority

AND TO: Contact Energy Ltd



AND TO: Fletcher Building Limited (including on behalf of Golden Bay Cement)
AND TO: King Country Energy

AND TO: Meridian Energy Limited

AND TO: Mighty River Power Limited
AND TO: New Zealand Steel Limited

AND TO: NZX Limited

AND TO: Norske Skog Tasman

AND TO: Powershop New Zealand Limited
ANDTO:  Prime Energy Limited

AND TO: Switch Utilities Limited

AND TO: Todd Energy Limited

AND TO: Transpower New Zealand Limited

AND TO: Trustpower

THIS NOTICE OF APPEAL is filed by ANTONY MAXWELL STEVENS, solicitor for
the first and second appellants. The address for service of the first and second appellant is at the
offices of Izard Weston, Level 13, 89 The Terrace, Wellington (marked for the attention of
Tony Stevens).

Documents for service on the above named appellants may be left at that address for service or
may be —

(a) Posted to the solicitor at PO Box 5348, Wellington;
(b) Left for the solicitor at a document exchange for direction to DX SP27002; or

(c) Transmitted to the solicitor by facsimile to 04 473 4457.

284594.1
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CIv-2011 -485- 137/

In the High Court of New Zealand

Wellington Registry

Under

In the matter

In Re

CIv

the Electricity Industry Act 2010/Electricity Act 1992

an appeal in respect of a decision of (or on behalf of) the Electricity
Authority

Bay of Plenty Energy Limited, a company duly registered under
the Companies Act 1993 cartying on business as an electricity
provider and having its registered offices at Level 15, The Todd
Building, 95 Customhouse Quay, Wellington.

First Appellant

Todd Energy Limited, a company duly registered under the
Companies Act 1993 carrying on business as an energy provider and
having its registered offices at Level 15, The Todd Building, 95
Customhouse Quay, Wellington.

Second Appellant

Memorandum of counsel for the appellants

Dated: 13th day of July 2011

Next event date: To be advised

IZARDWESTON

L AWYERS

Solicitors

Level 13

89 The Terrace

WELLINGTON

PO Box 5348

DX: SP27002, Railway Station

Phone: +64 (4) 473 9447

Fax: +64 (4) 473 4457

Contact solicitors: Tony Stevens/Joanne Verbiesen
tony.stevens@izardweston.co.nz

SBIK2911-284604.1



Memorandum of counsel for the appellants

May it please the Court:

1

Bay of Plenty Energy Limited and Todd Energy Limited (Appellants) have filed a
notice of appeal pursuant to section 64 of the Electricity Industry Act 2010 (Act) and in
accordance with Part 20 of the High Court Rules.

The appeal is brought in respect of a decision of the Electricity Authotity which
concluded that an undesirable trading situation developed on 26 March 2011 (UTS
Decision). The UTS Decision was published in a final form on 15 June 2011. It was
repeated in a further decision dated 4 July 2011 (that additionally directed actions to be
taken). Copies of both decisions ate attached to the notice of appeal.

Filing and service

3

Rule 20.6(1)(c) of the High Court Rules requires a copy of the notice of appeal to be
served on “every other party directly affected by the appeal”.

The Appellants recognise that there is some difficulty in properly identifying those
parties who are or who might be “directly affected”. This is due to the following

factors:

4.1 The nature of the regulator/decision maker, which makes decisions that affect
the wholesale electticity matket.

4.2 The process leading up to the UTS Decision, which included:

421 35 parties making claims with the Electricity Authority that a UTS
developed on 26 March 2011;

4.2.2 12 further parties who did not specifically make UTS claims but
otherwise made submissions in the investigation undertaken by the
Electricity Authority; and

4.2.3 17 further parties who were required by the Electricity Authority to
respond to statutory information requests in relation to the
investigation.

4.3 The status of the persons identified at paragraph [4.2] above, some of whom
are participants in the wholesale electricity market, others are not.

4.4 The nature of the regulator and the appeal power involved. This is not an
appeal from a determination of a Tribunal or inferior Court ruling on a dispute
between party A and party B. Parties are entitled to make complaints and
submissions to the Electricity Authority, but ultimately it investigates as it sees
fit and makes determinations.

4.5 A significant number of parties had some involvement in the Authotity process
and that raises a practical issue in terms of whether particular parties actually
want to be involved in this appeal.

In that context there is no certainty as to which entities are or might be said to be

directly affected.

SBK2911-284604.1



10.

11.

The Appellants have taken a cautious approach as to whom this Court may consider
needs to be served under Rule 20.6(1)(c).

In addition to filing in the Coutt, the Appellants are today seeking to:
7.1 file a copy in the administrative office of the Electricity Authority;

7.2 serve those parties who either made a claim or filed submissions a#d are a
participant in the wholesale electricity market (service being effected in the
usual way); and

7.3 notify each of the remaining parties identified above of the fact of this appeal
and to provide a copy of the notice of appeal.

(see Schedule 1 for details)

Given the number of parties, the notice referred to at paragraph [7.2] is occurring
mainly by email. The email addresses used are those that were provided as contact
details by these parties:

8.1 in their original claim or any subsequent submission to the Electricity
Authority; ot

8.2 to the Electricity Authority for inclusion in the publically available Parvicipation
Register.

Parties who receive notice have been invited to indicate if they require hard copy
setvice.

The Appellants have also invited the Electricity Authority to indicate its views on the
appropriate parties to be notified of the appeal and any steps the Authority considers it
can take to assist further in ensuring all potentially affected parties are sufficiently
notified of the bringing of this appeal (see copy of cover letter attached marked “A”).

Furthermore, the Appellants seek a directions hearing (see below) to address any
residual service issues.

Form of intitulement

12,

13.

14.

The appeal relates to a regulatory decision by the Authority (and is not a determination
of rights between parties who have had a dispute), and the outcome of the appeal will
ultimately directly bind only the Authority. As a consequence, the Authority is the
proper respondent.

However High Court Rule 20.9(2) prohibits the decision maker being named as the
respondent to an appeal.

That said, there are a large number of parties involved in and potentially affected by the
UTS Decision. Some of those parties may consider that they wish to be involved to
seek to oppose the appeal or be heard. Equally, some patties may not wish to be
involved at all in the appeal and be put to the potential inconvenience and expense in
obtaining advice and considering their position as a named party (or even as an affected

party).

SBK2911-284604.1



15. In light of these considerations, the Court will note that the Appellants have adopted
the formulation suggested by His Honour Justice Young in Canterbury Development Corp
Trust v Charities Commission [2010] 2 NZLR 707 (CA) of intituling this appeal document
as “In Re Bay of Plenty Energy Limited”. If any further directions are required in this
regard, such as if for example particular parties wish to be named (ot consider they
should be named) this could also be addressed at the directions heating sought in
paragraph [16] below.

Directions hearing sought

16. The Appellants seek a directions hearing within the next seven days to address any issue
as to whether this Court requires any further parties to be served and any other service
requirements.

17 Itis noted that this Coutt may:

17.1  allow additional time for service (pursuant to s 66 of the Act); and

17.2  dispense with service on a party of a notice of appeal on any terms the court
thinks just (pursuant to High Court Rule 20.7).

18. If any issues arise as to the form and/or content of the notice and/or any service issues,
a dispensation under that section and/or that Rule will be sought.

Other similar appeals

19. Finally, the Appellants understand that similar appeals in relation to the UTS Decision
are also being brought by Contact Energy Limited and Genesis Power Limited in this
Court. In that event, it will likely be desirable to have those appeals case managed
together in the first instance, including the initial hearings direction — at which it is
anticipated similar issues will arise in relation to each appeal.

DATED this 13® day of July 2011

Tony Stevens/Joanne Verbiesen
Solicitors for appellant

SBK2911-284604.1
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13 July 2011 '

2y Direct Dial: (04) 471 5855
tony.stevens@jizardweston.co.nz

Electricity Authority

Level 7 Joanne Verbiesen

ASB Bank Ditect Dial: (04) 494 6271

2 Hunter Street joanne.verbiesen(@jizardweston.co.nz

Wellington 6143

DELIVERED

APPEAL AGAINST ELECTRICITY AUTHORITY'S DECISION THAT A UTS DEVELOPED ON
26 MARCH 2011

1.

2.

We act for Bay of Plenty Energy Limited and Todd Energy Limited (Appellants).

We have today filed in the High Court at Wellington a notice of appeal pursuant to section 64 of the
Electricity Industry Act 2010 appealing the Electricity Authority’s decision that an undesirable trading
situation developed on 26 March 2011 (the UTS Decision).

Under High Court Rule 20.6(1)(b) the Appellants are required to file a copy of the notice of appeal in

the administrative office of the Authority. A copy of the notice of appeal is therefore enclosed in

accordance with that Rule.

The High Court Rules also requite the Appellants to serve a copy of the notice of appeal on every other
patty “directly affected” by the appeal. Also enclosed is a memorandum of counsel for the Appellants
to the High Court which sets out the steps the Appellants are taking to ensure relevant parties are
notified of the fact of the appeal and receive a copy of the notice of appeal, and secking a fixture to

obtain any necessaty procedural directions.

Given its position and role both in relation to UTS Decision itself, and in overseeing the industty, the
Appellants would welcome the Authority’s input as to whether there are other parties the Authority
considers should receive a copy of the notice appeal and/or if there are further steps the Appellants
should be taking to ensure relevant parties are sufficiently notified. It may be that the Authority itself
could assist in ensuring the notice is adequately brought to relevant parties’ attention.

Please direct any comments eithet to counsel for the Appellants (as set out in this letter) or via the filing
of 2 memorandum with the High Court. ' '

Yours faithfully
IZARD WESTON

Tony Stevens

Partner

Encl

Level 13, 89 The Terrace,
Wellington, New Zealand
Postal: PO Box 5348, Wellington 6145

Partners: John Burton, LL.B
Robert Stewart, LL.B, B.Com
Sarah Bacon, LL.B
Miranda Squire, LL.B

Document Exchange: DX $P27002, Railway Station
Phone: +64 (4) 473 9447
Fax: +64 (4) 473 4457

Tony Stevens, LL.B (Hons), B.A
Hamish Walker, LL.B (Hons), B.Sc

Consultants: Dan Stevenson, M.A. (Cantab) Grays Inn



